
 

Prior Restraint/Content Moderation: Where are we Today? 

Co-Sponsored by the Media Law Committee 
 

Moderator/Speaker: 

Raymond Baldino, Esq. 

Zazzali Fagella Nowak Kleinbaum & Friedman, Newark 

 

Speakers: 

Grayson Clary, Esq. 

Stanton Foundation National Security/Fee Press Fellow 

Reporters Committee for Freedom of the Press, Washington, DC 

Ari Cohn, Esq. 

Law Office of Ari Cohn, Washington, DC 

Ronald Coleman, Esq. 

Dhillon Law Group, Inc., Montclair 

Frank L. Corrado, Esq. 

Barry Corrado & Grassi, PC, Wildwood 
 

 

2022 NJSBA Annual Meeting



PRIOR RESTRAINT

Where are we today? 

NEW JERSEY STATE BAR ASSOCIATION

ANNUAL MEETING 2022 ▪ ATLANTIC CITY, NJ

Raymond Baldino, Esq (Host)



PRIOR RESTRAINT & THE FIRST AMENDMENT

The First Amendment 
was intended to 
forbid “prior restraint” 
- prior restrictions on 
publishing like the 
historic English 
licensing scheme

It has been generally, if not universally,
considered that it is the chief purpose
of the guaranty to prevent previous
restraints on publication.

Near v. Minnesota, 283 U.S. 697 (1931)

Prior restraints require an unusually
heavy justification under the First
Amendment.

New York Times Co. v. United States, 403 U.S. 713
(1971) (Justice White, Concurring)
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SURPREME COURT & PRIOR RESTRAINT

While never 
categorically holding 
that a prior restraint 
cannot be upheld, the 
SCOTUS repeatedly 
rejected restrictions 
on publication

Publishing the name of a rape victim

Florida Star v. B.J.F., 491 U.S. 524 (1989)

Publishing the name of a juvenile 

offender

Smith v. Daily Mail Pub’ing Co., 443 U.S. 97 (1979)

Publishing an alleged illegal recording 
that allegedly violated the wiretap laws

Bartnicki v. Vopper, 532 U.S. 514 (2001)
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NEW YORK TIMES VS. SULLIVAN

New York Times v. Sullivan, 376 U.S. 254 (1964) was

“[…] an occasion for dancing in the streets”.
- Alexander Meikeljohn

The “actual malice” standard makes it 
much more difficult to sue the press, 
but some then and since have 
questioned whether it was correctly 
decided and struck the proper balance 

The watershed First Amendment case 
tied severe liability at defamation to 
a restriction similar to prior restraint 
and also seditious libel, both 
anathema to the First Amendment 
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THE FIRST AMENDMENT & THE DIGITAL REVOLUTION

The United States 
embraced the 
technological revolution 
posed by the internet 
with great optimism for 
its extension of free 
expression 

[T]he growth of the Internet has been
and continues to be phenomenal. As a
matter of constitutional tradition, in the
absence of evidence to the contrary,
we presume that governmental
regulation of the content of speech is
more likely to interfere with the free
exchange of ideas than encourage it.

The interest in encouraging freedom of
expression in a democratic society
outweighs any theoretical but
unproven benefits of censorship.

Reno v. ACLU, 521 U.S. 844 (1997)
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SECTION 230 OF THE COMMUNICATIONS DECENCY ACT

47 U.S.C. 230 shields Internet Service Providers (ISPs) from 
liability as “publishers” when they act as an intermediary

At the same time, this “good 
Samaritan” provision permits ISPs to 
remove harmful/dangerous content 
without becoming liable as 
publishers 

The provision serves as an absolute 
bar to ISPs being subject to liability 
in most instances and provides the 
necessary “breathing space” to make 
the Internet as we know it possible
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BACKLASH AGAINST TRADITIONAL MEDIA 
AND INTERNET PLATFORMS

The perceived 
abuses of free 
expression have 
arguably led to a 
backlash against 
the media. 

A wakeup call to the press in modern 

times was the Bollea v. Gawker Hulk 

Hogan case, in which the Internet tabloid 

Gawker was bankrupted in a legal action 

brought for publishing Hogan’s private 

sex tape, which Gawker assumed was 

protected by the First Amendment 

Chroniclers such as law professor Amy 

Gajda suggest we have passed a First 

Amendment high water mark. 
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BACKLASH – CONTINUED

One of the things I’m going to do if I win… We’re going 
to open up those libel laws. So when The New York Times 
writes a hit piece which is a total disgrace…we can sue 
them and win money instead of having no chance of 
winning because they’re totally protected.

Justices Thomas and Gorsuch have written opinions 
expressing interest in revisiting New York Times v. Sullivan

– Donald Trump
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SECTION 230 REFORM

Both the political right and political left in the United States 
seem to agree on the need to address what are perceived 
as abuses by internet platforms such as Twitter, Facebook, 
Google, YouTube

THE RIGHT predominantly worries it 
is being censored by tech 
companies as seen in prominent 
cancellations of Donald Trump, Alex 
Jones, anti-vaxxers, etc.

THE LEFT predominantly worries 
tech is not doing enough to prevent 
the publication of dangerous 
information such as by Donald 
Trump, Alex Jones, anti-vaxxers, etc. 
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SECTION 230 REFORM

Repeated Facebook 
scandals such as 
Cambridge Analytica 
and whistleblower 
Frances Haugen’s 
revelations see to 
make reform 
inevitable 

The European Union’s 
Digital Services Act will 
impose content 
moderation obligations 
on platforms and 
potentially subject 
platforms to enormous 
fines 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 
 
 

NetChoice, L.L.C., a 501(c)(6) District of Columbia organization doing business as 
NetChoice; Computer & Communications Industry Association, a 501(c) (6) non-

stock Virginia Corporation doing business as CCIA 
 

Plaintiffs-Appellees, 
 

v. 
 

Ken Paxton, in his official capacity 
as Attorney General of Texas 

 
Defendant-Appellant. 

 
 
 

On Appeal from the United States District Court for the 
Western District of Texas, Austin Division 

Case No. 1:21-cv-00840 (Hon. Robert Pitman) 
 
 

BRIEF OF AMICI CURIAE THE REPORTERS COMMITTEE FOR 
FREEDOM OF THE PRESS, AMERICAN BOOKSELLERS FOR FREE 
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CERTIFICATE OF INTERESTED PERSONS 

The undersigned counsel of record certifies that, in addition to the persons 

and entities listed in Plaintiffs-Appellees’ Certificate of Interested Persons, the 

following listed persons and entities as described in the fourth sentence of Circuit 

Rule 28.2.1 have an interest in the outcome of this case.  These representations are 

made in order that the judges of this Court may evaluate possible disqualification. 

Amici Curiae: 

Reporters Committee for Freedom of Press.  The Reporters Committee 

for Freedom of the Press is an unincorporated association of reporters and editors 

with no parent corporation and no stock. 

American Booksellers for Free Expression.  American Booksellers for 

Free Expression is an initiative of the American Booksellers Association.  The 

American Booksellers Association has no parent corporation and no publicly held 

corporation owns 10% or more of its stock.  

American Civil Liberties Union.  The American Civil Liberties Union 

(ACLU) is a non-profit entity that does not have a parent corporation.  No publicly 

held corporation owns 10% or more of any stake or stock in amicus curiae ACLU. 

The Authors Guild Inc.  The Authors Guild Inc. has no parent corporation 

and no publicly held corporation owns 10% or more of its stock. 
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Center for Democracy & Technology.  The Center for Democracy & 

Technology has no parent corporation and, because it is a non-stock corporation, 

no publicly held corporation owns 10% or more of its stock. 

Media Coalition Foundation.  The Media Coalition Foundation has no 

parent corporation and no publicly held corporation owns 10% or more of its stock. 

Media Law Resource Center.  The Media Law Resource Center has no 

parent corporation and issues no stock. 
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STATEMENT OF IDENTITY AND INTEREST OF AMICI CURIAE 

Amici curiae are the Reporters Committee for Freedom of the Press (the 

“Reporters Committee”), American Booksellers for Free Expression, American 

Civil Liberties Union, the Authors Guild Inc., Center for Democracy & 

Technology, the Media Coalition Foundation, and Media Law Resource Center 

(collectively, “amici”).  As organizations that defend the First Amendment rights 

of journalists and news organizations, amici respectfully submit this brief in 

support of Plaintiffs-Appellees to highlight the threat posed to foundational press 

freedoms by the Texas statute that Plaintiffs-Appellees challenge in this case.  
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SOURCE OF AUTHORITY TO FILE 

 Counsel for Plaintiffs-Appellees and Defendant-Appellant have consented to 

the filing of this brief.  See Fed. R. App. P. 29(a)(2).  

FED. R. APP. P. 29(A)(4)(E) STATEMENT 

Amici declare that: 

1. no party’s counsel authored the brief in whole or in part; 

2. no party or party’s counsel contributed money intended to fund 

preparing or submitting the brief; and  

3. no person, other than amici, their members or their counsel, 

contributed money intended to fund preparing or submitting the brief. 
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SUMMARY OF ARGUMENT 

The First Amendment “erects a virtually insurmountable barrier” around a 

publisher’s exercise of editorial judgment.  Miami Herald Publ’g Co. v. Tornillo, 

418 U.S. 241, 259 (1974) (White, J., concurring).  That bulwark is a necessary, 

fundamental protection for freedom of the press, one that Texas would weaken in 

order to regulate perceived bias in the editorial practices of large social media 

firms that state officials believe are “[s]ilencing conservative views.”  Greg Abbot 

(@GregAbbott_TX), Twitter (Mar. 5, 2021, 9:35 PM), https://perma.cc/5D3F-

BRPG.  But the “danger inherent in government editorial oversight, even in the 

interest of ‘balance,’ is well established.”  Bullfrog Films, Inc. v. Wick, 847 F.2d 

502, 510 (9th Cir. 1988).  The rationales the State offers for mandating “balance” 

here, if accepted, would erode bedrock constitutional guarantees—not just for the 

new forms of digital media the State targets now, but also for more traditional 

forms of media that might draw the government’s antagonism in the future.  The 

district court rightly enjoined the effort, and this Court should affirm. 

The challenged statute, HB 20, is unconstitutional several times over.  It 

prohibits covered platforms from declining to publish content because they object 

to its viewpoint, substituting the State’s own editorial judgment for that of a private 

publisher in violation of the rule recognized in Tornillo.  While Appellant 
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maintains that Tornillo does not control this case, the State’s proposed distinctions 

between new and old media do not in fact distinguish covered platforms from 

newspapers, and this Court must reject any rule that would entitle Texas to police 

the objectivity of a Dallas daily.  That central defect is compounded by 

transparency provisions that “subject[] the editorial process to private or official 

examination” without anything approaching an adequate justification, an intrusion 

that cannot “survive constitutional scrutiny as the First Amendment is presently 

construed.”  Herbert v. Lando, 441 U.S. 153, 174 (1979).  And even if those flaws 

standing alone did not make clear HB 20’s constitutional invalidity, the fact that 

the statute as a whole targets “only a handful of publishers” requires this Court to 

conduct a searching First Amendment review even if the law could imaginably be 

characterized as an economic regulation—which it cannot.  Minneapolis Star & 

Tribune Co. v. Minn. Comm’r of Revenue, 460 U.S. 575, 591 (1983).   

Some amici take no position on how the social media platforms targeted by 

HB 20 exercise their editorial discretion; others have expressed a diversity of 

views, some of them critical.  But whatever the vices or virtues of any social media 

firm’s particular choices about the content it hosts on its platform, HB 20 would 

cut short those conversations in favor of conformity with a single government-

imposed view.  That intrusion cannot be sustained without undermining core 
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principles upon which freedom of the press depends.  Accordingly, for the reasons 

given herein, amici respectfully urge the Court to affirm the preliminary injunction. 

ARGUMENT 

I. The must-carry provisions of HB 20 regulate––and unconstitutionally 
infringe––the editorial freedom that the First Amendment protects.  

A. The First Amendment prohibits the government from imposing its 
preferred editorial viewpoint, even a notionally neutral one, on private 
publishers. 

 
 The heart of HB 20 is its requirement that covered platforms not “censor a 

user” on the basis of the “viewpoint” the user expresses.  Tex. Civ. Prac. & Rem. 

Code § 143A.002.1  In other words, it prohibits covered platforms from exercising 

their own judgment as to which viewpoints they would like to publish and curate.  

The Supreme Court’s decision in Miami Herald Publishing Co. v. Tornillo 

controls judicial review of that mandate.  There, the Court unanimously affirmed 

that the First Amendment forbids governmental interference in editorial 

decisionmaking when it held unconstitutional Florida’s “right of reply” statute, 

which “grant[ed] a political candidate a right to equal space to reply to criticism 

and attacks on his record by a newspaper.”  Tornillo, 418 U.S. at 243, 258.  Then, 

                                         
1  Under the statute, to censor “means to block, ban, remove, deplatform, 
demonetize, de-boost, restrict, deny equal access or visibility to, or otherwise 
discriminate against expression.”  Tex. Civ. Prac. & Rem. Code § 143A.001.   
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as now, debates about editorial fairness were widely understood as proxies for 

broader political disagreements in American life.2  Against that backdrop, the 

Court made clear that those disagreements cannot be legislated away; that state 

control of the “choice of material” to include in a newspaper cannot be “exercised 

consistent with First Amendment guarantees,” id. at 258; and that when an 

editorial decision deals with the “treatment of public issues and public officials—

whether fair or unfair”—that core principle applies with all the more force.  Id.   

Tornillo’s bar on “government tampering” with “news and editorial content” 

is central to the integrity and preservation of a free press.  Tornillo, 418 U.S. at 259 

(White, J., concurring).  As Chief Justice Burger’s opinion emphasized, in addition 

to the direct threat of censorship raised when the government supervises the 

“treatment of public issues and public officials,” id. at 258, a “[g]overnment-

enforced right of access inescapably ‘dampens the vigor and limits the variety of 

public debate,’” id. at 257 (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279 

                                         
2  Compare Anthony Lewis, Nixon and a Right of Reply, N.Y. Times, Mar. 24, 
1974, at E2, https://perma.cc/2W2J-AJ65 (noting that President Nixon urged the 
Justice Department to explore a federal right-of-reply statute because of press 
coverage of his administration), with Press Release, Ken Paxton, Att’y Gen. of 
Texas, AG Paxton Issues Civil Investigative Demands to Five Leading Tech 
Companies Regarding Discriminatory and Biased Policies and Practices (Jan. 13, 
2021), https://perma.cc/JYW3-S9S6 (resolving to investigate the “removing and 
blocking [of] President Donald Trump from online media platforms”). 
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(1964)), flattening diverse editorial viewpoints into one pre-approved voice.  So 

too here, where Texas would replace the diversity of approaches currently taken by 

social media platforms with a single perspective that the State believes is neutral. 

The Court’s analysis did not turn on a rosy view of how either the Miami 

Herald in particular, or the press in general, exercises the editorial judgment that 

the Constitution protects.  To the contrary, in the first half of the Court’s opinion, 

Chief Justice Burger summarized with sympathy concerns that powerful media 

corporations “too often hammer[] away on one ideological or political line using 

[their] monopoly position not to educate people, not to promote debate, but to 

inculcate in [their] readers one philosophy, one attitude—and to make money.”  

Tornillo, 418 U.S. at 253 (quoting William O. Douglas, The Bill of Rights Is Not 

Enough, in The Great Rights 124–25 (Edmond Cahn ed., 1963)); see also Lucas A. 

Powe Jr., The Fourth Estate and the Constitution 271 (1992) (noting that a reader 

“stopping there” would assume that the Herald had gone on to lose).  “But the 

balance struck by the First Amendment with respect to the press is that society 

must take the risk that occasionally debate on vital matters will not be 

comprehensive and that all viewpoints may not be expressed,” Tornillo, 418 U.S. 

at 260 (White, J., concurring), because the dangers posed by the alternative path—
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assigning the government the power of the censor, to tinker with debate until its 

subjective and self-fulfilling sense of fairness is satisfied—are far graver.  

Tornillo states a per se rule; the Court did not apply strict, intermediate, or 

any other form of scrutiny to Florida’s right-of-reply statute.  Rather, the Court 

held that “any such compulsion to publish that which reason tells [an editor] should 

not be published is unconstitutional”—period.  Tornillo, 418 U.S. at 256; see also 

Passaic Daily News v. NLRB, 736 F.2d 1543, 1557 (D.C. Cir. 1984) (“The 

Supreme Court has implied consistently that newspapers have absolute discretion 

to determine the contents of their newspapers.”); Powe, supra, at 277 (“Because 

editorial autonomy is indivisible, it must be absolute.”).3  And for good reason:  

The government’s decision to displace an editor’s point of view in favor of its 

own—even a notionally neutral one—is always viewpoint based.  That end is “so 

                                         
3  Of course, the Tornillo rule—though absolute where it applies—does not 
prohibit all regulation of publishers, including social media platforms.  It is only 
triggered in the first place by state action that directly regulates editorial choices or 
that has the practical effect of singling out those “exercising the constitutionally 
protected freedom of the press.”  Arcara v. Cloud Books, Inc., 478 U.S. 697, 704 
(1986).  Newspapers are as bound as any other entity by, say, the generally 
applicable law of antitrust.  See Tornillo, 418 U.S. at 254.  Equally, Appellant’s 
suggestion that invalidating HB 20 (which directly regulates editorial judgments) 
would call into question the validity of generally applicable anti-discrimination 
statutes (which regulate commercial acts instead) is a red herring.  See Pittsburgh 
Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 385 (1973).  
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plainly illegitimate” as to “immediately invalidate” any statute aimed at it.  City 

Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 804 (1984); accord 

Wooley v. Maynard, 430 U.S. 705, 717 (1977) (“[W]here the State’s interest is to 

disseminate an ideology, . . . such interest cannot outweigh an individual’s First 

Amendment right to avoid becoming the courier for such message.”).  Like any 

other case of “viewpoint bias,” a finding that the government has usurped the 

editorial role “end[s] the matter.”  Iancu v. Brunetti, 139 S. Ct. 2294, 2302 (2019).   

B. Appellant’s arguments in defense of HB 20 would allow the State of 
Texas to impose its editorial judgment not only on the new forms of 
digital media it targets now, but also on traditional news publishers. 

  
 In defending the suggestion that covered platforms can be prohibited from 

exercising editorial judgment, Appellant dismisses Tornillo as an “outlier 

precedent about newspapers,” Appellant Br. 16, but the State’s efforts to 

distinguish the case away make little sense.  The Tornillo rule is not the personal 

property of a closed set of traditional news organizations; it protects a function—

editorial judgment—regardless of who exercises it.  And the State has not, in any 

event, offered distinctions that successfully distinguish what targeted social media 

platforms do from what newspapers do.  Cf. Columbia Broad. Sys., Inc. v. 

Democratic Nat’l Comm., 412 U.S. 94, 144–45 (1973) (Stewart, J., concurring) 

(noting the danger posed by arguments for “greater Government control of press 
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freedom” in new media that “would require no great ingenuity” to extend to 

newspapers).  The arguments that the State advances here only underline that 

HB 20 threatens the First Amendment’s core protections for press freedom.   

 As an initial matter, the question of whether covered platforms are “like 

newspapers,” Appellant Br. 2, is poorly framed.  The Tornillo rule has been 

extended “well beyond the newspaper context” because it asks whether the 

government has seized control of an aspect of the speech process (deciding what to 

publish) rather than whether the regulation burdens a favored class (the press).  

Jian Zhang v. Baidu.com Inc., 10 F. Supp. 3d 433, 437 (S.D.N.Y. 2014);4 cf. 

Branzburg v. Hayes, 408 U.S. 665, 704 (1972) (“Freedom of the press is a 

fundamental personal right which is not confined to newspapers and periodicals.” 

(citation and internal quotation marks omitted)).  That rule itself protects the press, 

because a tailored privilege that the government awards to those it considers 

legitimate media can easily become the sort of “abhorred licensing system of 

Tudor and Stuart England” that “the First Amendment was intended to ban from 

                                         
4  See also, e.g., La’Tiejira v. Facebook, Inc., 272 F. Supp. 3d 981, 991 (S.D. 
Tex. 2017) (Tornillo rule governs Facebook’s moderation choices); Langdon v. 
Google, Inc., 474 F. Supp. 2d 622, 629–30 (D. Del. 2007) (Google’s search 
rankings); e-ventures Worldwide, LLC v. Google, Inc., No. 2:14-cv-646, 2017 WL 
2210029, at *4 (M.D. Fla. Feb. 8, 2017) (same); Search King, Inc. v. Google Tech., 
Inc., No. CIV-02-1457, 2003 WL 21464568, at *2–4 (W.D. Okla. May 27, 2003). 
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this country.”  First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 801 (1978) 

(Burger, C.J., concurring).  Texas’s effort to limit application of the Tornillo rule 

to an arbitrarily narrow class of speakers presents just that risk of favoritism, see 

infra Part III, and it cannot be squared with the Supreme Court’s precedents. 

 But even if the State’s attempt to limit Tornillo to publishers who look like 

newspapers were appropriate, its proposed distinctions would fail on their own 

terms.  For instance, the suggestion that newspapers are distinguished by space 

constraints that platforms lack can be squared neither with Tornillo itself nor with 

the practical reality of contemporary news publishing.  As the Supreme Court 

made clear, Florida’s right-of-reply statute would have violated the First 

Amendment “[e]ven if a newspaper would face no additional costs to comply . . . 

and would not be forced to forgo publication of news or opinion by the inclusion of 

a reply.”  Tornillo, 418 U.S. at 258.  The “intrusion into the function of editors” is 

the keystone harm of such legislation, id., and not just the fact that printing ink has 

some non-zero costs.  For that matter, people today overwhelmingly engage with 

the news online, see Elisa Shearer, More than Eight-in-Ten Americans Get News 

from Digital Devices, Pew Research Center (Jan. 12, 2021), 

********perma.cc/UGU5-8PDJ, where traditional publishers have the same 

capability to “proceed to infinite expansion of [their] column space” as any 
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covered platform willing to rent the necessary server space, Tornillo, 418 U.S. at 

257.  But as even the State seems to concede, it would violate the First Amendment 

to require that an online-only magazine run even a single, short contribution that 

“reason tells [it] should not be published.”  Id. at 256; see Appellant’s Br. at 20. 

 The State’s other distinctions are no more persuasive.  The suggestion that 

the social media platforms targeted by HB 20 are “passive receptacle[s]” for 

others’ speech, Tornillo, 418 U.S. at 258, requires ignoring the wealth of subjective 

editorial judgments those platforms make daily, many of which mirror the sort of 

decisions news publishing requires.  Both Twitter and Meta, for instance, consider 

whether content they otherwise find objectionable is “newsworthy” in judging 

whether it should nevertheless be published—and if so, how best to contextualize 

it.  Our Approach to Newsworthy Content, Meta (Jan. 19, 2022), 

********perma.cc/7TR5-NEX2; Our Approach to Policy Development and 

Enforcement Philosophy, Twitter, https://perma.cc/KVS2-PAMU (last visited Mar. 

18, 2022).  Neither is there anything distinctive about the fact that platforms have 

expressed an interest in surfacing the full diversity of public opinion; so too, since 

1896, has The New York Times.  See New York Times Opinion Guest Essays, N.Y. 

Times, https://perma.cc/7MC2-DB3C (last visited Mar. 21, 2022) (describing a 

commitment to publishing “all shades of opinion”).  Nothing in that ambition—
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realized or not—is inconsistent with the exercise of editorial judgment.  Tornillo 

stands for the proposition that the government cannot commandeer it. 

 On each front, that Appellant cannot meaningfully distinguish covered 

platforms from traditional news outlets underscores the threat that HB 20 poses to 

press freedom.  To sustain the duties Texas hopes to impose on social media 

platforms today risks exposing news organizations to the same duties whenever the 

State next turns its attention there.  Because the Supreme Court ruled this sort of 

intrusion out of bounds nearly fifty years ago, the District Court rightly enjoined it.  

II. The transparency provisions of HB 20 likewise target—and 
unconstitutionally burden—the free exercise of editorial discretion. 
 
In addition to the direct burdens it imposes on the editorial process, HB 20 

also seeks to “subject[] the editorial process to private or official examination” in 

search of concealed bias.  Herbert, 441 U.S. at 174.  It does so by requiring that 

covered platforms “publicly disclose” how they “curate[] and target[] content to 

users,” Tex. Bus. & Com. Code § 120.051; that they “publish an acceptable use 

policy” explaining how they “ensure content complies” with those standards, id. § 

120.052; that they “publish a biannual transparency report” with aggregate data on 

content taken down, id. § 120.053; and that they “explain” to users whose content 

they find objectionable “the reason the content was removed,” id. § 120.103.   
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Texas maintains that these intrusions are less objectionable than the 

government’s direct exercise of editorial control, as if forcing the Miami Herald to 

disclose why it rejected Pat Tornillo’s submissions would have been a defensible 

compromise.  Not so.  Technology company transparency can benefit the public, 

and some amici have supported voluntary transparency measures.5  But 

government mandates requiring transparency raise First Amendment concerns— 

especially when, as here, they complement a viewpoint discriminatory scheme.  

Even if that concern were not present, under the First Amendment, Texas must 

articulate at least a substantial interest in HB 20’s disclosure requirements. 

Because it has failed to do so, the District Court appropriately enjoined them.  

A.  The transparency provisions of HB 20 cannot be severed from the 
statute’s viewpoint-discriminatory must-carry mandate. 

 
As a threshold matter, HB 20’s disclosure provisions must fall because those 

portions of the law cannot be severed from its viewpoint-discriminatory core.  As 

the Supreme Court recently reiterated in declining to distinguish valid and invalid 

segments of a viewpoint-discriminatory statute, when a law “‘aim[s] at the 

suppression of’ views, why would it matter that [the legislature] could have 

captured some of the same speech through a viewpoint-neutral statute?”  Brunetti, 

                                         
5  See, e.g., The Santa Clara Principles on Transparency and Accountability in 
Content Moderation, https://santaclaraprinciples.org/ (last visited Apr. 5, 2022). 
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139 S. Ct. at 2302 (quoting Matal v. Tam, 137 S. Ct. 1744, 1766 (2017) (Kennedy, 

J., concurring in part and concurring in the judgment)).  That the law pursues a 

forbidden purpose dooms the whole statute, not just the portions that make its 

illegal goal most clear.  See William Baude, Severability First Principles, 109 Va. 

L. Rev. (forthcoming 2023) (manuscript at 29–30 & n.140), https://bit.ly/3xa0lrd 

(noting that “constitutionally forbidden intent” may imply a statute’s invalidity in 

all cases it covers). Were it otherwise, the government could leave to courts the 

task of crafting comprehensive media regulation from the ruins of intentional 

censorship schemes.  See Reno v. ACLU, 521 U.S. 844, 884 n.49 (1997); cf. Whole 

Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2318–19 (2016) (declining to 

enforce the severability clause of a Texas law that lacked a legitimate purpose). 

Appellant’s only answer to the finding that the law is infected with 

viewpoint discrimination is a brief citation to United States v. O’Brien, 391 U.S. 

367 (1968), for the proposition that “what fewer than a handful of Congressmen 

said” will not invalidate a facially constitutional statute, id. at 384.  Perhaps not, 

but that proposition cannot save HB 20.  For one, as discussed above, the law is 

viewpoint-discriminatory on its face; its keystone provision requires that platforms 

edit in keeping with the government’s preferred theory of “neutrality,” the end to 

which all of its provisions are geared.  But even if this Court were to ignore the 
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statute’s “inevitable effect,” Sorrell v. IMS Health Inc., 564 U.S. 552, 565 (2011) 

(quoting O’Brien, 391 U.S. at 384), HB 20’s “stated purposes may also be 

considered,” id.; see also, e.g., Wis. Educ. Ass’n Council v. Walker, 705 F.3d 640, 

652 n.10 (7th Cir. 2013) (noting that O’Brien does not prohibit all consideration of 

evidence that “the legislature acted with a viewpoint discriminatory motive” and 

offering the example of a formal preamble).  Here, Texas’s stated intent to 

“protect[] the free exchange of ideas and information in this state,” HB 20, § 1(2), 

is identical to the purpose the Supreme Court found illegitimate in Tornillo: 

“ensur[ing] that a wide variety of views reach the public,” 418 U.S. at 247–48.   

Just as in Tornillo, as lofty as that goal may sound in the abstract, in context 

it states an intent to override a private editorial point of view in favor of one that 

government officials, with all of their own biases and agendas, consider freer and 

worthier.  And as that aim’s inclusion in the statute’s preamble makes clear, that 

illicit purpose pervades all of the legislation’s operative provisions.  HB 20’s 

transparency provisions cannot be disentangled from it, regardless of whether they 

could validly have been enacted for other reasons in another context not presented.  

B. Even if they stood alone, the transparency provisions of HB 20 would 
unconstitutionally infringe the protected exercise of editorial 
discretion.  
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Even if HB 20’s disclosure mandates were not fatally infected with the 

statute’s viewpoint discriminatory purpose, they cannot survive the scrutiny the 

Constitution requires.  Appellant maintains that HB 20’s transparency provisions 

are subject to only minimal First Amendment review because they compel only 

“factual and uncontroversial” commercial disclosures within the meaning of 

Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 

626, 651 (1985).  But most of the law’s transparency provisions—its requirements 

to disclose how content is curated, to publish the standards that govern that 

exercise, and to explain why any piece of content removed was deemed 

objectionable—are not governed by Zauderer because they do not concern 

commercial speech and they are not “factual.”  Id.  Instead, they require that 

covered platforms explain their irreducibly subjective editorial judgment as to 

which voices they think worth presenting to the public, and the State has not 

carried the heightened burden it therefore bears.  The only requirement arguably 

limited to the disclosure of verifiable facts, the biannual report, cannot survive 

even Zauderer because the State has yet to advance an adequate justification for it.  

With respect to the requirements other than the biannual report, it is doubtful 

that publishers’ representations about how they exercise “editorial control and 

judgment” can be shoehorned under the heading of commercial speech in the first 
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place.  Tornillo, 418 U.S. at 258.  That family of doctrines is limited to “expression 

related solely to the economic interests of the speaker and its audience,” Cent. 

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 561 

(1980), and no one thinks newspapers voluntarily publish their standards just to 

explain the terms on which papers are sold, see, e.g., Standards and Ethics, N.Y. 

Times, https://perma.cc/Q6GY-9JNX (last visited Mar. 18, 2022); cf. Sullivan, 376 

U.S. at 266 (decision to accept editorial advertisement for pay is not commercial 

speech).  To the contrary, such disclosures serve a range of public ends—

expressing the publisher’s point of view as to what good journalism is, say, or 

helping readers form their own views on the reliability of any given news item.  

See Newspaper Guild of Greater Phila., Loc. 10 v. NLRB, 636 F.2d 550, 560 (D.C. 

Cir. 1980) (noting the First Amendment interests at stake in a newspaper’s ability 

to communicate its journalistic integrity to the public).  In much the same way, 

platforms’ policies are written to express their views on what a healthy public 

conversation looks like, not just to sign up one more user.  Cf. Prager Univ. v. 

Google LLC, 951 F.3d 991, 999–1000 (9th Cir. 2020) (rejecting, for purposes of a 

Lanham Act claim, the suggestion that “YouTube’s statements concerning its 

content moderation policies” amount to advertising designed to win market share). 
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Representations about editorial standards are, for that matter, too laden with 

subjectivity to “propose a commercial transaction.”  Pittsburgh Press Co., 413 

U.S. at 385.  News organizations often aspire to provide coverage that is objective, 

for instance, but “arguments about objectivity are endless,” Policies and 

Standards, Wash. Post, https://perma.cc/7CBB-LN8M (last visited Mar. 18, 2022), 

and transforming every disagreement over the meaning of “fairness” into a 

consumer-fraud suit would impose a crushing litigation burden on the press.  For 

much the same reason, federal courts have routinely concluded that representations 

about how reporting will be conducted cannot be enforced through the law of fraud 

or contract without running grave First Amendment risks.6  No surprise, then, that 

courts have likewise found platform moderation policies too vague, hortatory, or 

subjective to fit under rubrics such as false advertising.  See, e.g., Murphy v. 

Twitter, Inc., 60 Cal. App. 5th 12, 41 (Cal. Ct. App. 2021); Prager Univ., 951 F.3d 

at 999–1000.  Policies of this kind are shot through with expressive judgment; they 

cannot reasonably be likened to a term-sheet or invitation to deal.  Cf. Caraccioli v. 

Facebook, Inc., 167 F. Supp. 3d 1056, 1064 (N.D. Cal. 2016), aff’d, 707 F. App’x 

                                         
6  See, e.g., Veilleux v. Nat’l Broad. Co., 206 F.3d 92, 121–23 (1st Cir. 2000); 
Desnick v. Am. Broad. Cos., Inc., 44 F.3d 1345, 1354–55 (7th Cir. 1995). 
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588 (9th Cir. 2017) (finding platform community standards unenforceable in 

breach-of-contract action because they restrict only users, not the platforms). 

 But even if representations about editorial judgment could be deemed 

commercial speech, the lenient Zauderer standard would be inapplicable to these 

disclosures because they are not “factual and uncontroversial.”  471 U.S. at 651.  

To require a platform to explain which speech it finds objectionable in general, see 

Tex. Bus. & Com. Code §§ 120.051–052, or why it finds a given post 

objectionable in particular, see id. § 120.103, compels expression of an editorial 

viewpoint.  There is no fact of the matter about which news is and isn’t fit to print; 

deciding that speech is “offensive or inappropriate” calls for “subjective 

judgment.”  Robinson v. Hunt County, 921 F.3d 440, 447 (5th Cir. 2019).   

In that light, the most generous standard of review from which these 

provisions could benefit is the intermediate scrutiny set out in Central Hudson,7 

and the State can preserve them only if its “asserted governmental interest is 

substantial,” if its imposition “directly advances the governmental interest 

                                         
7  Compare Ent. Software Ass’n v. Blagojevich, 469 F.3d 641, 652 (7th Cir. 
2006) (applying strict scrutiny to a commercial disclosure ineligible for Zauderer 
because of its controversial content), with R.J. Reynolds Tobacco Co. v. FDA, 696 
F.3d 1205, 1217 (D.C. Cir. 2012), overruled on other grounds, Am. Meat Institute 
v. U.S. Dep’t of Agric., 760 F.3d 18, 23 (D.C. Cir. 2014) (en banc) (applying 
intermediate scrutiny to a disclosure under the same circumstances). 
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asserted,” and if the intrusion “is not more extensive than is necessary to serve that 

interest,” 447 U.S. at 566.  They cannot satisfy that standard because the interests 

that Texas advanced are either insubstantial or illicit.  For instance, the statute ties 

the content-curation disclosures to an interest in “enabl[ing] users to make an 

informed choice,” Tex. Bus. & Com. Code § 120.051, but it is “plainly not enough 

for the Government to say simply that it has a substantial interest in giving 

consumers information” because that “circular formulation would drain the Central 

Hudson test of any meaning,” Am. Meat Institute v. U.S. Dep’t of Agric., 760 F.3d 

18, 31 (D.C. Cir. 2014) (Kavanaugh, J., concurring).  Texas has declined to 

articulate how users are currently impaired in making the decision whether to use 

covered platforms, and it cannot expect this Court to “supplant the precise interests 

put forward by the State with other suppositions.”  Edenfield v. Fane, 507 U.S. 

761, 768 (1993).8  Neither is there a “history and tradition” of compelling 

                                         
8  Amici express no view on whether certain transparency measures could be 
defended on different grounds or a different record.  “A regulation that fails 
Central Hudson because of a lack of sufficient evidence may be enacted validly in 
the future on a record containing more or different evidence.”  Pub. Citizen v. La. 
Att’y Disciplinary Bd., 632 F.3d 212, 221 (5th Cir. 2011).  Some amici have 
identified important public benefits that inure from technology company 
transparency.  See, e.g., Caitlin Vogus & Emma Llansó, Ctr. for Democracy & 
Tech., Making Transparency Meaningful: A Framework for Policymakers 44 (Dec. 
2021), https://perma.cc/99AE-K787.  But Texas has not offered a substantial 
interest to justify HB 20’s disclosure provisions, and their constitutionality cannot 
be supported by the possible existence of others that the State has not advanced.    
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disclosure of editorial standards that would make the connection intuitive.  Am. 

Meat Institute, 760 F.3d at 31–32 (Kavanaugh, J., concurring).  On the contrary, as 

the Court noted in Herbert, standalone editorial transparency mandates—as 

opposed to inquiries into editorial discretion required by the enforcement of 

generally applicable laws—are essentially unheard of.  Herbert, 441 U.S. at 174.   

 The biannual transparency reports, even if governed by the Zauderer 

standard, suffer from a similar defect:  The State has entirely failed to explain what 

this information is for.  See Nat’l Institute of Family & Life Advocates v. Becerra, 

138 S. Ct. 2361, 2377 (2018) (noting that, even under Zauderer, the state’s 

justification must be “nonhypothetical”).  Appellant is silent on the question of 

what users are supposed to do with a tally of how much content a covered platform 

removes.  Nor does it explain what ties those aggregate statistics to “the free 

exchange of ideas and information,” HB 20, § 1(2), just as the health of a media 

market would not be revealed by counting the op-eds the local paper rejects.   

 On each front, the State’s silence raises the inference that it is unwilling to 

articulate its true interest, which is to search for perceived ideological bias and 

prove the existence of “a dangerous movement by social media companies to 

silence conservative viewpoints and ideas.”  Press Release, Off. of the Tex. 

Governor, Governor Abbott Signs Law Protecting Texans from Wrongful Social 
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Media Censorship (Sept. 9, 2021), https://perma.cc/2EL2-8H9Q.  But a mandate 

geared towards that goal will fail constitutional scrutiny no matter how much 

evidence of bias Texas puts forward, because “the concept that government may 

restrict the speech of some elements of our society in order to enhance the relative 

voice of others is wholly foreign to the First Amendment.”  Buckley v. Valeo, 424 

U.S. 1, 48–49 (1976); see also Am. Meat Institute, 760 F.3d at 32 (Kavanaugh, J., 

concurring) (noting that compelled disclosure of “the political affiliation of a 

business’s owners” would clearly be invalid).  With no valid justification to back 

HB 20’s disclosure mandates, none of them can survive any level of scrutiny. 

III. The flaws in HB 20’s provisions are exacerbated by the fact that the law 
singles out a small set of publishers for special burdens. 

 
If the invalidities in HB 20’s individual provisions weren’t enough, the 

statute as a whole—through its definition of covered platforms—violates the First 

Amendment’s prohibition on “singl[ing] out” a small class of speakers without 

adequate justification.  Minneapolis Star, 460 U.S. at 582.  In that light, much of 

the State’s effort to frame HB 20 as a regulation of conduct rather than speech or 

editorial judgment is beside the point.  “[L]aws that single out the press, or certain 

elements thereof, for special treatment ‘pose a particular danger of abuse by the 

State,’ and so are always subject to at least some degree of heightened First 

Amendment scrutiny.”  Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 640–41 
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(1994) (quoting Ark. Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 228 (1987)).  

That principle squarely applies here, where Texas has drafted a statute that applies 

to just three companies—all of them in the “business of expression,” City of 

Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 761 (1988)—and models the 

very kind of threat to press freedom that the rule of Minneapolis Star prohibits. 

HB 20’s definition of a “social media platform” draws troubling lines twice: 

The statute excludes any site that “consists primarily of news, sports, 

entertainment, or other information or content that is not user generated but is 

preselected by the provider,” and then goes on to target only firms with more than 

50 million active users in a calendar year.  Tex. Bus. & Com. Code 

§ 120.001(1)(C)(i)–(ii).  The first carveout ensures that even when conventional 

news publishers and covered platforms engage in identical content moderation—

when, say, a newspaper manages reader-generated comments—covered platforms 

are disfavored.  While that structure benefits the traditional press for now, the 

Supreme Court has long recognized that “the very selection of the press for special 

treatment threatens the press not only with the current differential treatment, but 

with the possibility of subsequent differentially more burdensome treatment.”  

Minneapolis Star, 460 U.S. at 588.  And as discussed above, there is no “special 
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characteristic of the press” behind the distinction, which “suggests that the goal of 

the regulation is not unrelated to suppression of expression.”  Id. at 585.   

 That the law applies to such a small set of speakers exacerbates the threat.  

In a long line of cases, for instance, the Supreme Court has concluded that 

differential taxation of members of the same medium may violate the First 

Amendment because of the danger of distinctions drawn on cloaked ideological 

grounds.  See Grosjean v. Am. Press Co., 297 U.S. 233, 244–51 (1936) (tax on 

newspapers with over 20,000 weekly circulation); Minneapolis Star, 460 U.S. at 

591–92 (tax on paper and ink applicable in practice only to large publications); 

Ark. Writers’ Project, 481 U.S. at 232 (tax exemption designed to “encourag[e] 

fledgling publications” and “foster communication”).  Laws—even otherwise 

unobjectionable economic regulations—whose burdens focus so narrowly on just a 

few publishers “begin[] to resemble more a penalty” for speakers that the state 

dislikes than a good-faith regulatory effort.  Minneapolis Star, 460 U.S. at 592.  

 There should be no question, then, that Texas must put forward “a 

counterbalancing interest of compelling importance that it cannot achieve without 

differential” treatment.  Id. at 585.  The only one Appellant advances here is 

market concentration—or, since Texas has made no effort to establish true market 

power, the fact that the covered platforms are large.  But the Supreme Court 
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rejected the argument that even actual market power could justify regulation of 

editorial decisionmaking in Tornillo.  Just as Appellant characterizes the covered 

platforms as “gatekeepers of a digital ‘modern public square,’” with “enormous 

influence over the distribution of news,” Appellant Br. 5 (first quoting Packingham 

v. North Carolina, 137 S. Ct. 1730, 1737 (2017); then quoting Tah v. Glob. 

Witness Publ’g, Inc., 991 F.3d 231, 255 (D.C. Cir. 2021) (Silberman, 

J., dissenting in part)), it was urged in Tornillo that a concentrated press had 

“become noncompetitive and enormously powerful and influential in its capacity 

to manipulate popular opinion,” 418 U.S. at 249.  But the Court, without 

gainsaying the accuracy of that showing, assigned it no weight because the 

proposed remedy—a coercive intrusion on editorial discretion—brought about “a 

confrontation with the express provisions of the First Amendment.”  Id. at 254.  In 

other words, as large as the regulated platforms may be, that fact cannot save a 

statute that cannot otherwise survive heightened First Amendment scrutiny. 

 Texas’s preferred authority for the opposite proposition, Turner 

Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994), is inapposite.  There, the 

Supreme Court concluded that a “special characteristic” within the meaning of 

Minneapolis Star justified differential treatment of a particular medium—cable—

and could support the imposition of must-carry obligations.  Id. at 660–61.  In 
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particular, “[w]hen an individual subscribes to cable, the physical connection 

between the television set and the cable network gives the cable operator 

bottleneck, or gatekeeper, control over” the programming a subscriber can access.  

Id. at 656 (emphasis added).  But the Turner Court reiterated that a newspaper’s 

merely economic dominance cannot justify similar intrusions.  See id.; cf. id. at 640 

(“[T]he special physical characteristics of broadcast transmission, not the 

economic characteristics of the broadcast market, are what underlies our broadcast 

jurisprudence.”).  Turner therefore did not disturb the principle that “purely 

economic constraints on the number of voices available in a given community 

[cannot] justify otherwise unwarranted intrusions into First Amendment rights,”  

Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1450 (D.C. Cir. 1985).  And Texans 

are no more captive to the platforms today than Miami was to the Herald in 1974.  

 What Texas hopes here is to use the language of concentration as 

camouflage for its objection to what it perceives as the platforms’ editorial 

viewpoint—its sense that their speech enjoys too much influence in public life.  

The “chilling endpoint” of that reasoning “is not difficult to foresee,” because 

nothing in it would “stop a future Congress from determining that the press is ‘too 

influential’” in the same way.  McConnell v. FEC, 540 U.S. 93, 283–84 (2003) 
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(Thomas, J., dissenting).  The Supreme Court closed the door to that line of 

regulation in Tornillo.  This Court should not be tempted to reopen it here. 

CONCLUSION 

For the foregoing reasons, amici respectfully urge the Court to affirm the 

District Court’s preliminary injunction. 
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INTEREST OF AMICUS CURIAE* 

TechFreedom is a nonprofit, nonpartisan think tank based in 

Washington, D.C. It is dedicated to promoting technological progress that 

improves the human condition. It seeks to advance public policy that 

makes experimentation, entrepreneurship, and investment possible. 

TechFreedom has closely studied recent state laws that attempt to 

regulate social media. Its experts have written and spoken extensively 

on those laws’ constitutional infirmities, as well as on why those 

infirmities cannot be fixed by a “common carriage” theory. See, e.g., 

Corbin K. Barthold, Social Media and Common Carriage: Lessons From 

the Litigation Over Florida’s SB 7072, WLF Legal Backgrounder, 

********bit.ly/3FmvYzl (Sept. 24, 2021); UCLA School of Law, A Space for 

Everyone? Debating Online Platforms and Common Carriage Rules, 

YouTube, https://bit.ly/3Dfa3Ir (June 4, 2021) (debate between 

TechFreedom President Berin Szóka and Professor Eugene Volokh); 

Berin Szóka & Corbin K. Barthold, Justice Thomas’s Misguided 

Concurrence on Platform Regulation, Lawfare, https://bit.ly/2YxGxPo 

 

*  No party’s counsel authored any part of this brief. No one, apart 
from TechFreedom and its counsel, contributed money intended to fund 
the brief’s preparation or submission. All parties have consented to the 
brief’s being filed. 
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(Apr. 14, 2021); Corbin K. Barthold & Berin Szóka, Florida’s History of 

Challenging the First Amendment Shows DeSantis’ ‘Tech Transparency’ 

Bill is Doomed, Miami Herald, http://hrld.us/2ZPzqCf (Mar. 25, 2021). 

TechFreedom submits this brief to assist the Court in 

understanding the history of common carriage, its core elements, the case 

law surrounding it, what it meant at common law, what it has meant in 

telecommunications law, and, above all, why it is not a useful concept in 

a discussion of social media and the First Amendment. 

SUMMARY OF ARGUMENT 

Announcing his support for the social media speech code that would 

become HB20, Texas Governor Greg Abbott tweeted: “Too many social 

media sites silence conservative speech and ideas and trample free 

speech. It’s un-American, Un-Texan, & soon to be illegal.” Greg Abbott 

(@GreggAbbott_TX), Twitter (Mar. 4, 2021), 11:52 PM, https://bit.ly/ 

3jqSwWP. A few months later, in an order blocking enforcement of a 

similar law passed by Florida, District Judge Hinkle offered the perfect 

response: “[L]eveling the playing field—promoting speech on one side of 

an issue or restricting speech on the other—is not a legitimate state 

interest.” NetChoice LLC v. Moody, 546 F. Supp. 3d 1082, 1095 (N.D. Fla. 

2021). 
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Under the First Amendment, “a speaker has the autonomy to 

choose the content of his own message.” Hurley v. Irish-American Gay, 

Lesbian and Bisexual Group of Boston, 515 U.S. 557, 573 (1995). This is 

a right to “editorial control and judgment” over the speech one publishes 

and disseminates. Miami Herald v. Tornillo, 418 U.S. 241, 258 (1974). 

See Appellees’ Response Brief (ARB) 17-19 (discussing Hurley and Miami 

Herald in greater detail). With its onerous reporting and process 

requirements, and its unprecedented (and impossible) demand for 

viewpoint neutrality, HB20 roundly violates this right. 

Under a conventional First Amendment analysis, HB20 is doomed. 

Hence the Texas legislature’s attempt to insulate its new law from such 

analysis under the guise of “common carriage.” HB20 §§ 1(3), (4). But 

slapping the label “common carrier” on something doesn’t make it so. And 

even if it did, common carriers retain their First Amendment rights, and 

they have much broader discretion to refuse service than HB20 allows 

for. 

We address Texas’s “common carrier” theory as follows: 

I. Social media websites—even large ones—are nothing like 

common carriers. Common carriage is about (1) carriage, i.e., pure 

transportation or transmission, (2) of uniform things, i.e., people, 

commodities, or parcels of private information, (3) in a manner that is 
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common, i.e., indiscriminate. When determining which communications 

services are telecommunications common carriers, the Federal 

Communications Commission (FCC) has adhered to these points. Social 

media, meanwhile, depart from them in all pertinent respects. Social 

media are (1) a diverse array of data-processing products (microblogs, 

videochats, photo streams, and so on), (2) typically shared as a public-

facing expressive activity, (3) that are offered subject to the condition of a 

user’s compliance with extensive terms of service. 

II.  Contrary to HB20’s naked assertions—and to arguments made 

on appeal by Texas and its amici—large social media websites display 

none of the indicia of traditional common carriage: 

 Even if the sites were “affected with a public interest” (whatever 

that might mean), see § 1(3), the Supreme Court—and at least 

one of the common carrier theory’s most notable proponents—

don’t think a “public interest” test is useful for determining who 

can be treated as a common carrier. 

 Social media websites have not “enjoyed governmental support,” 

see § 1(3), in any special or unique sense. They certainly have 

not received anything akin to the exclusive public easements 

that governments granted to railroads and telegraph companies.  
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 Social media websites do not possess “bottleneck” control over 

speech. In fact, social media markets remain highly fluid and 

competitive. In any event, the concept of “market dominance,” 

see § 1(4), is not useful. Even an entity with substantial market 

power retains its First Amendment rights. 

 Such sites do not “hold” themselves “out” as willing to serve the 

public indiscriminately. Rather, they serve the public subject to 

various rules of conduct—rules that reflect the sites’ normative 

judgments about what expression they wish to foster or are 

willing to tolerate. 

III.  Texas and its amici’s main authorities—PruneYard Shopping 

Center v. Robins, 447 U.S. 74 (1980); Rumsfeld v. FAIR, 547 U.S. 47 

(2006); and Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 

(1994)—show, at most, that an entity can sometimes be required to host 

another’s speech if doing so does not “interfer[e]” with the host speaker’s 

“desired message,” Rumsfeld, 547 U.S. at 64. The whole point of HB20, 

by contrast, is to “interfere” with social media websites’ “desired 

message.” What’s more, unlike the entities regulated in PruneYard, 

Rumsfeld, and Turner, social media websites function as editors, 

constantly making decisions about whether and how to allow, block, 

promote, demote, remove, label, or otherwise respond to content. 

Case: 21-51178      Document: 00516272991     Page: 14     Date Filed: 04/08/2022



 

 - 6 -  

Curation and editing of expression are antithetical to the concept of 

common carriage. 

IV.  Even if social media websites were similar to common carriers, 

most, if not all, of HB20 would remain unconstitutional. In addition to 

the fact that common carriers are not stripped of their First Amendment 

rights (see ARB 36-37), no common carrier has ever had to serve 

customers without regard to their behavior. Common carriers have 

always been entitled to refuse service to anyone who misbehaves, 

disrupts the service, harasses other patrons, and so on. Because HB20 

tries to force websites to serve even such people, it is not itself a proper 

common carriage regulation. 

ARGUMENT 

I. Social Media and Common Carriage Are Irreconcilable 
Concepts 

“A common carrier is generally defined as one who, by virtue of his 

calling and as a regular business, undertakes to transport persons or 

commodities from place to place, offering his services to such as may 

choose to employ him and pay his charges.” McCoy v. Pac. Spruce Corp., 

1 F.2d 853, 855 (9th Cir. 1924). As its name suggests, in other words, 

“common carriage” is about offering, to the public at large and on 
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indiscriminate terms, to carry generic stuff from point A to point B. Social 

media websites fulfill none of these elements. 

A. Social Media Are Not “Carriage”: They Are Diverse 
and Evolving Data-Processing Products 

Lumber is lumber. Once it has arrived at a construction site, one 

two-by-four is generally as good as another. How the wood got to the site 

is, for purposes of the construction itself, irrelevant. Putting common 

carriage in its proper historical context begins with this fundamental 

point. The “business of common carriers” is, at its core, “the 

transportation of property.” German Alliance Ins. Co. v. Kansas, 233 U.S. 

389, 406 (1914); see Interstate Commerce Act, 24 Stat. 379, 379-80 (1887) 

(prohibiting a “common carrier” in “the transportation of passengers or 

property” from discriminating, by price, among its similarly situated 

customers) (emphasis added). 

True, the “transmission of intelligence” has sometimes been treated 

as “of cognate character” to traditional common carriage. German 

Alliance, 233 U.S. at 406-07. But that “cognate character” arose in fields, 

such as telegraphy and telephony, where information was treated as a 

commodity product to be purveyed through some sort of (typically scarce) 

public thoroughfare. See id. at 426-27 (Lamar, J., dissenting). The key is 

that, like traditional common carriage, “they all ha[d] direct relation to 
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the business or facilities of transportation” itself. Id. at 426 (emphasis 

added). Although it doubtless contains a message, a telegram is best 

thought of as a widget of private information conveyed along “public 

ways,” id., by a commodity carrier, see Mann-Elkins Act, 36 Stat. 539, 

544-45 (1910) (applying the Interstate Commerce Act to telegraph and 

telephone companies). 

Social media websites are nothing like this. They are not 

interchangeable carriers of information widgets. The core aspect of their 

product, in fact, is not transportation at all. The FCC has long 

distinguished between “basic” services, which simply carry data along, 

and “enhanced” services, which process data in some way. See, e.g., 

Amendment of Section 64.702 of the Commission’s Rules and Regulations 

(Second Computer Inquiry), 77 FCC 2d 384, 420, ¶ 97 (1980). Any service 

that offers more than “pure transmission capability” is an “enhanced” 

service. Id. Social media websites clearly offer “enhanced” services, 

extensively manipulating data to enable, structure, and shape 

microblogs, photo-sharing, video-streaming, group chats, newsfeeds, and 

more. “Enhanced services” are, by definition, not common carriers. See 

Verizon v. FCC, 740 F.3d 623, 629-30, 650 (D.C. Cir. 2014).  

It is not true, as Texas and its amici claim, that social media 

services are simply “conduits” of information, akin to the telegraph or the 
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telephone. See, e.g., Appellant’s Opening Brief (AOB) 22, Claremont Brief 

11, 14, 17-18, Hamburger Brief 4, 7, 10, 11-13, 17, 20. Again, a service 

that offers anything more than “basic transmission” is an “enhanced” 

service, and, thus, not a common carrier. Indeed, because the bar for 

qualifying as “more than a basic transmission service” is low, even some 

services that, unlike social media, involve an element of pure information 

“transport” are, nonetheless, not common carriers. Although telephony, 

which connects users without any intervention by the carrier, is common 

carriage, even simple text messaging, which requires the carrier to 

undertake some information processing during transmission, is not. See 

In re Petitions for Decl’y Ruling on Reg’y Status of Wireless Messaging 

Serv., 33 FCC Rcd. 12075 (2018). 

Social media websites constantly process information in new ways. 

What they do not do is passively act as “carriers” of information. 

B. Social Media Are Not “Carriage”: They Are 
Fundamentally Expressive  

Common carriage, to repeat, involves the transportation of people 

and commodities. Telegraphy and telephony press the boundaries of that 

core, transportational conception of common carriage. One message, after 

all, is not interchangeable with another. There is, however, a key sense 

in which a telegram or a telephone call is indeed just a widget of 
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information: such communications are usually private. And being 

private, they are usually treated as strictly between the individual 

sender and recipient. Cf. 18 U.S.C. § 2511 (criminal penalties for 

intercepting a wire or secretly recording a call). This means that a carrier 

may transmit a telegram or a call while remaining indifferent to its 

content. 

Once a “telephone company becomes a medium for public rather 

than private communication,” however, “the fit of traditional common 

carrier law becomes much less snug.” Carlin Commc’ns, Inc. v. Mountain 

States Tel. & Tel. Co., 827 F.2d 1291, 1294 (9th Cir. 1987). While 

transmitting a private call or message can be thought of as carrying an 

information widget, transmitting a public-facing call or message is 

clearly about broadcasting ideas and viewpoints. Id. It is a mode of 

expression, not only by the direct speaker, but also by the purveyor of the 

speech. “Mass-media speech,” in short, “implicates a broader range of free 

speech values” than does “person-to-person” speech. Christopher S. Yoo, 

Free Speech and the Myth of the Internet as an Unintermediated 

Experience, 78 Geo. Wash. L. Rev. 697, 701 (2010). 

This is not to say that all private communications are common 

carriage. As we saw above, text messaging is not. Nor would an Internet-

based messaging service such as WhatsApp be. What is true, though, is 
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that public communication is, virtually by definition, not common 

carriage. Indeed, Congress considered, and rejected, proposals to make 

broadcasting common carriage in the Radio Act of 1927, and it explicitly 

declared that broadcasting is not common carriage in the 

Communications Act of 1934. Columbia Broadcasting v. Democratic 

Comm., 412 U.S. 94, 105 (1973); see 47 U.S.C. § 153(h). 

As the appellees explain (ARB 17-19), two of the key precedents 

governing this case are Miami Herald, 418 U.S. 241, and Hurley, 515 U.S. 

557. Miami Herald strikes down a Florida law that required a newspaper 

to print a political candidate’s reply to the newspaper’s unfavorable 

coverage. Hurley holds that a private parade may exclude some groups 

from participating. Like a newspaper (Miami Herald) or a parade 

(Hurley), a social media website presents a collection of messages to a 

wide audience. This public-facing expression is incompatible with—

indeed, contradictory to—the concept of common carriage. Calling the 

websites “common carriers” anyway doesn’t make it so. The Texas 

legislature could not overturn Miami Herald or Hurley simply by 

declaring that newspapers or parades are “common carriers.” The same 

holds true here. 

Forcing upon a speaker “the dissemination of a view contrary to 

one’s own” curtails the speaker’s “right to autonomy over [its] message,” 
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in violation of the First Amendment. Hurley, 515 U.S. at 576. That is the 

overriding principle that HB20 flouts. “Common carriage” is not a magic 

label that can make this First Amendment violation go away. 

C. Social Media Are Not “Common”: They Are Not 
Offered Indiscriminately 

An edited product is, inherently, not common carriage. Although 

the FCC has waffled over whether most Internet service providers are 

common carriers, for instance, what’s clear is that if an Internet service 

provider explicitly “hold[s] itself out as providing something other than a 

neutral, indiscriminate pathway,” it is not a common carrier. U.S. 

Telecom Ass’n v. FCC, 855 F.3d 381, 389 (D.C. Cir. 2017) (Srinivasan, J., 

concurring in the denial of rehearing en banc); contra Hamburger Brief 

15 (questioning this standard, yet offering no reason why a common-

carriage test that applies to ISPs should not also apply, a fortiori, to social 

media). So long as it’s up front about what it’s doing, a provider that 

wants to engage in “editorial intervention”—and, thus, not common 

carriage—is free to do so. 855 F.3d at 389. 

All prominent social media websites engage in such intervention. 

Twitter, for example, has rules that seek to “ensure all people can 

participate in the public conversation freely and safely.” Twitter, The 

Twitter Rules, https://bit.ly/3cpc75S (last accessed Apr. 4, 2022). 
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“Violence, harassment and other similar types of behavior discourage” 

such conversation, and are therefore barred by Twitter’s rules. Id. Not 

surprisingly, bans on things like harassment and hate speech are 

common among online platforms. See ARB 5 (citing ROA.359, ROA.383, 

ROA.1664-1721). 

What’s more, such bans have always been common. “You agree not 

to use the Web site,” Facebook’s terms of service said in 2005, to post “any 

content that we deem to be harmful, threatening, abusive, harassing, 

vulgar, obscene, hateful, or racially, ethnically or otherwise 

objectionable.” Wayback Machine, Facebook Terms of Use, https://bit. 

ly/3w1gYC5 (Nov. 26, 2005). Indeed, one can go back much farther than 

that. As early as 1990, Prodigy, one of the first social networks, made its 

curation function a central part of its marketing appeals. “‘We make no 

apology for pursuing a value system that reflects the culture of the 

millions of American families we aspire to serve,’” it declared. Stratton 

Oakmont, Inc. v. Prodigy Servs., 1995 WL 323710 at *3 (N.Y. Sup. Ct. 

May 24, 1995). “‘Certainly no responsible newspaper does less when it 

chooses the type of advertising it publishes, the letters it prints, the 

degree of nudity and unsupported gossip its editors tolerate.’” Id. 

That social media websites engage in curation and editing should 

come as no surprise, given that curation and editing are a fundamental 
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aspect of the service those websites exist to provide. Without 

intermediaries, the Internet would be a bewildering flood of disordered 

information. By organizing that information, intermediaries enable users 

to “sift through the ever-growing avalanche of desired content that 

appears on the Internet every day.” Yoo, supra, 78 Geo. Wash. L. Rev. at 

701. Indeed, “social media” could not exist if intermediaries did not play 

this role. It is only because a website engages in curation and editing that 

a mass of “social” media becomes navigable by the average user. More 

than that, such curation and editing is necessary to make social media a 

pleasant experience worth navigating. “[T]he editorial discretion that 

intermediaries exercise” enables users to avoid “unwanted speech” and 

“identify and access desired content.” Id. 

Texas and its amici contend that, to enjoy a First Amendment right 

to editorial discretion, social media services must “pre-screen” posts. 

AOB 23, Claremont Brief 17, Hamburger Brief 13-14. Such a rule would 

be perverse, rewarding websites for engaging in more of the so-called 

“censorship” that Texas claims to oppose. In any case, there is no reason 

why, under the First Amendment, the time at which editorial control is 

exercised should matter. Consider talk radio, in which a station lightly 

“screens” calls in advance, yet retains the (much needed) right to cut off 

callers at will. 
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Not only do social media refuse to publish content indiscriminately; 

they are widely expected not to do so. No matter how many times Texas 

and its amici assert otherwise (see, e.g., AOB 23, States’ Brief 10-11, 

Claremont Brief 13, 22-23), everyone from advertisers to civil rights 

groups to the media holds online platforms responsible for the content 

they spread. See, e.g., Tom Maxwell, Twitch Streamers Demand the 

Platform ‘Do Better’ at Moderating Hate Speech, Input, 

********bit.ly/37wIbSo  (Aug.  10,  2021);  Analis  Bailey, Premier  League, 

English Soccer Announce Social Media Boycott in Response to Racist 

Abuse, USA Today, https://bit.ly/3xIpfdT (Apr. 24, 2021). An underlying 

assumption in the recent furor over the Wall Street Journal’s “Facebook 

Files” coverage was that Facebook can, and should, intervene, 

extensively, in its own products to ensure that they are free, so far as 

possible, of toxic content. See The Facebook Files, Wall St. J., 

********on.wsj.com/3GPgzYX (last accessed Apr. 4, 2022). 

II. Social Media Bear None of the Indicia of Common Carriage 

HB20, Texas, and Texas’s amici declare that large social media 

websites meet some of the criteria exhibited by common carriers of the 

past, such as railroad and telegraph companies. Even if these criteria had 
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more than limited relevance to the rights of expressive entities (they 

don’t), social media websites meet none of the criteria at hand. 

A. “Affected With a Public Interest” 

HB20 claims that social media websites are “affected with a public 

interest.” § 1(3). Texas and some of its amici mention this claim (AOB 26, 

Claremont Brief 28, Hamburger Brief 8), but, not surprisingly, they don’t 

press the point. As the Supreme Court has said, whether a business 

serves a “public interest” is “an unsatisfactory test of the constitutionality 

of legislation directed at [the business’s] practices or prices.” Nebbia v. 

New York, 291 U.S. 502, 536 (1934). Even Justice Thomas—perhaps the 

most prominent champion of the idea that social media are common 

carriers—concedes that a “public interest” test for common carriage “is 

hardly helpful,” given that “most things can be described as ‘of public 

interest.’” Biden v. Knight First Am. Inst., 141 S. Ct. 1220, 1223 (2021) 

(Thomas, J., concurring). 

B. “Have Enjoyed Governmental Support” 

HB20 says that social media websites have “enjoyed governmental 

support in the United States.” § 1(3); see also Hamburger Brief 8-9. This 

presumably refers to Section 230 of the Telecommunications Act of 1996. 

47 U.S.C. § 230; see ARB 32-34 (discussing Section 230). 
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True enough, businesses that employ property acquired through 

eminent domain have sometimes had to operate as common carriers. It 

does not follow that Section 230, which broadly protects all websites for 

publishing speech that originates with others, creates a similar quid pro 

quo obligation. There are several problems with the comparison: 

 Section 230 was not a gift to a few large social media websites 

(none of which existed when Section 230 was passed). It applies 

to every Internet website and service. See 47 U.S.C. §§ 230(c)(1), 

(c)(2), (f)(2), (f)(3); contra Hamburger Brief 18-19 (wrongly 

stating that Section 230 “privileges social media”). If Section 230 

doesn’t turn a blog, or Yelp, or a newspaper’s comments sections, 

or an individual social media account, into a common carrier, it’s 

unclear why it should turn Facebook, YouTube, or TikTok into 

one. 

 Section 230 simply ensures that the initial speaker is the one 

liable for speech that causes legally actionable harm. See id. 

§§ 230(c)(1), (f)(3). It is not a “privilege” akin to the government 

handing real property to one firm, to the exclusion of potential 

competitors, for use as a railroad or a telegraph line. 

 Far from being a sign that the government wants social media 

websites to act as “conduits” or common carriers, Section 230 is 
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a sign that it recognizes they are editors, and wants them to act 

as discerning ones. Section 230 ensures that a website can 

“exercise” a “publisher’s traditional editorial functions—such as 

deciding whether to publish, withdraw, postpone or alter 

content”—without (in most cases) worrying that doing so will 

trigger liability. Zeran v. Am. Online, 129 F.3d 327, 330 (4th Cir. 

1997); contra Hamburger Brief 6-7 (wrongly stating that Section 

230 “recognizes” social media services as common carriers). 

Section 230 does not curtail websites’ First Amendment rights; 

it endorses them.  

And if the federally enacted Section 230 is the quid, why should a 

state government get to impose the quo? The history of common carriage 

in the United States, going back to the Interstate Commerce Act of 1887, 

is one of aiding interstate commerce by setting and enforcing national 

standards. Precisely because they were regulated federally as common 

carriers, telegraph companies were not subject to state regulation. Postal 

Tel.-Cable Co. v. Warren-Godwin Lumber Co., 251 U.S. 27, 30 (1919). 

Even if Section 230 could serve as the basis for common carriage rules, it 

couldn’t serve as the basis for common carriage rules imposed by Texas. 
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C. “Market Dominance” 

HB20 claims that large social media websites “are common carriers 

by virtue of their market dominance.” § 1(4); but see generally AOB 

(appearing to abandon this argument). The first problem on this front is 

the brute legal fact that an entity does not forfeit its constitutional rights 

by succeeding in the market. The Supreme Court accepted that the 

Miami Herald enjoyed near-monopoly control over local news; yet the 

newspaper retained its First Amendment right to exercise editorial 

control and judgment as it saw fit. 418 U.S. at 250-52, 256-58. 

This is not to say that media firms, social or otherwise, are above 

the antitrust laws. A newspaper that uses its market power to inflict 

economic pain on a rival—one that, say, strongarms advertisers into 

boycotting, and thereby bankrupting, a local radio station—is inviting 

antitrust liability for its business practices. Lorain Journal Co. v. United 

States, 342 U.S. 143 (1951). It is to say, however, that the right to reject 

speech for expressive reasons travels with a company, like a shell on a 

turtle, wherever the company goes—even if the company, like Yertle, is 

king of the pond. Cf. Dr. Seuss, Yertle the Turtle and Other Stories (1958). 

In any event, the social media market is as lively as ever. It 

continues to offer many avenues of expression and communication. If 

you’re convinced (as Gov. Abbott and HB20’s other supporters explicitly 
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are) that “Big Tech” is “out to get” Republicans, you can blog on Substack, 

post on Parler, Gettr, or Gab, message on Signal or Discord, and watch 

and share videos on Rumble. And anyone who claims that network effects 

will ultimately thwart this competition must grapple with the rapid rise 

of TikTok. 

Contrary to Texas’s claim, the “old telegraph and telephone 

companies” are not the “technological ancestors” of social media services. 

AOB 3. The Internet is not “a ‘scarce’ expressive commodity. It provides 

relatively unlimited, low-cost capacity for communication of all kinds.” 

Reno v. ACLU, 521 U.S. 844, 870 (1997). Even the largest social media 

websites are just a piece of that “relatively unlimited” world of 

“communication.” As one (conservative) commentator has put it, social 

media websites are “equivalent not to the telegraph line,” but to a few “of 

the telegraph line’s many customers.” Charles C.W. Cooke, No, Big Tech 

Firms Are Not Common Carriers, National Review Online, https://bit.ly/ 

3hQMYDQ (Aug. 2, 2021). They are just a handful of “website[s] among 

billions.” Id. 

D. “Holding” Oneself “Out” as “Willing to Deal” 

Common carriers, Texas correctly notes, “hold” themselves “out” as 

“willing to deal with all comers.” AOB 27. Texas is mistaken, however, in 
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assuming that social media services meet this definition. Although it 

might indeed be said that the websites welcome “all the world” to join, 

whether one gets to stay is contingent on one’s complying with the sites’ 

terms of service. Social media websites are not “willing to deal” with 

users who promote violence, engage in harassment, or spew hate speech. 

See Sec. I.C., supra. 

Even if the websites did hold themselves out as serving the public 

indiscriminately (they don’t), the “holding out” theory of common carriage 

is “conspicuously empty.” Thomas B. Nachbar, The Public Network, 17 

CommLaw Conspectus 67, 93 (2008). A “holding out” standard is easy to 

evade. See Christopher S. Yoo, The First Amendment, Common Carriers, 

and Public Accommodations: Net Neutrality, Digital Platforms, and 

Privacy, 1 J. of Free Speech Law 463, 475 (2021). Suppose HB20 went 

into effect, and the websites responded by tightening their terms of 

service further, thereby making even clearer that they do not serve the 

public at large. What then? Rather than admit how badly its attempt to 

force the websites to publish unwanted speech had backfired, Texas 

would probably declare that the websites are common carriers because 

the state has ordered them to serve the public at large. Such a declaration 

would confirm that the “holding out” theory is empty at best, and circular 

at worst. 
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Texas agrees that the “holding out” rule is “circular” if a company 

can avoid common carrier status by not “holding” itself “out” to the public. 

AOB 27. It then tries to save the test, however, by claiming that a state 

can impose common carrier status simply by baldly declaring that a 

company should “hold” itself “out” to the public. Id. That won’t do. The 

test remains circular under Texas’s formulation; it’s just that the location 

of the circularity has moved. (At least Texas does not confidently 

announce that the “holding out” rule applies to any business that “offer[s] 

[its] services to the public, even if not all the public”—a standard that 

would make virtually every business, from an airline to a local bakery, a 

“common carrier.” Hamburger Brief 15-16. But cf. Masterpiece Cakeshop 

v. Colo. Civ. Rights Comm’n, 138 S. Ct. 1719 (2018).) 

III. Supreme Court Case Law Does Not Save HB20’s Common 
Carrier Theory 

Texas and its amici cite three Supreme Court cases—PruneYard, 

FAIR, and Turner—as support for the notion that social media websites 

are analogous to common carriers. See, e.g., AOB 18-19 (PruneYard), 19-

20, 23 (FAIR), 28-29 (Turner); States’ Brief 5 (PruneYard), 6-8 (FAIR); 

Claremont Brief 19 (PruneYard), 12-16, 19-20 (FAIR), 11-12, 18-19, 24-

27 (Turner); Hamburger Brief 12 (Turner). None of the three helps their 

cause. 
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A. PruneYard Shopping Center v. Robins 

At issue in PruneYard Shopping Center v. Robins, 447 U.S. 74 

(1980), was whether a shopping mall could be forced, under the California 

Constitution, to let students protest on its private property. Yes, 

PruneYard says, it could. In so saying, however, PruneYard distinguishes 

Miami Herald. That case involved “an intrusion into the function of 

editors,” PruneYard notes—a “concern” that “obviously” was “not 

present” for the mall. Id. at 88. Here, by contrast, that concern obviously 

is present, as explained above. “Intru[ding]” into social media websites’ 

“function” as “editors” is what HB20 is all about. 

What’s more, PruneYard announces that “the views expressed by 

members of the public” on the mall’s property would “not likely be 

identified with that of the owner.” Id. at 87. Even if that evidence-free 

declaration was true, at the time, of the mall (we have our doubts), it is 

certainly not true today of social media websites. As we’ve discussed—

and Texas and its amici’s repeated claims to the contrary 

notwithstanding—those sites are “identified” with the speech they 

spread. A social media service that publishes a certain speaker is widely 

considered to have deemed that speaker “worthy of presentation,” and 

“quite possibly of support as well.” Hurley, 515 U.S. at 575. 
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The mall also challenged the speech-hosting obligation under the 

Takings Clause. On its way to rejecting that challenge, PruneYard makes 

further findings pertinent to this case. The students, PruneYard notes, 

“were orderly,” and the mall remained free to impose “time, place, and 

manner regulations” on others’ speech that would “minimize any 

interference with its commercial functions.” 447 U.S. at 83-84. This 

makes PruneYard nothing like the case here, in which Texas seeks to 

make websites publish hostile, abusive, highly disruptive speech. In 

effect, HB20 requires the websites to allow disorderly conduct, and it bars 

them from imposing reasonable time, place, and manner regulations. 

B. Rumsfeld v. FAIR 

In protest of the military’s “Don’t ask, don’t tell” policy, various law 

schools stopped allowing military recruiters on their campuses. Let the 

recruiters in, Congress responded, in a law known as the Solomon 

Amendment, or lose government funding. Rumsfeld v. FAIR, 547 U.S. 47 

(2006), rejects an association’s contention that the Solomon Amendment 

violates the First Amendment. 

Distinguishing Miami Herald and Hurley, FAIR concludes that 

“accommodating the military’s message d[id] not affect the law schools’ 

speech.” Id. at 63-64. Unlike “a parade, a newsletter, or the editorial page 
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of a newspaper,” FAIR explains, “a law school’s decision to allow 

recruiters on campus is not inherently expressive.” Id. at 64. The 

pertinent distinction between job-recruitment meetings, on the one hand, 

and parades, newsletters, and newspapers, on the other, is not hard to 

divine. One-on-one recruitment meetings are akin to telegraphic or 

telephonic communication—the passage of private information widgets—

and not at all like the public-facing expression of views undertaken by a 

parade, a publication, or a website. 

HB20 requires social media to platform various speakers, and to 

spread and amplify, far and wide, almost anything those speakers wish 

to say. It thus looks nothing like the law at issue in FAIR, a case about 

direct communication between a recruiter willing to talk and a law 

student willing to listen. For FAIR to resemble this case, Congress would 

have had to pass a law altogether different from the Solomon 

Amendment. Picture a law requiring law schools to let neo-Nazis maraud 

their halls toting signs and bullhorns. That is the equivalent of what 

HB20 requires of select social media websites. 

C. Turner Broadcasting System v. FCC 

In the 1992 Cable Act, Congress imposed “so-called must-carry 

provisions” that “require[d] cable operators to carry the signals of a 
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specified number of local broadcast television stations.” Turner Broad. 

Sys., Inc. v. FCC, 512 U.S. 622, 630 (1994). While concluding that cable 

operators engage in speech protected by the First Amendment, id. at 636, 

Turner subjects the must-carry provisions merely to intermediate, rather 

than to strict, scrutiny. Turner is brimming, however, with distinctions 

that render it inapplicable to social media websites. 

First, like traditional common carriers, see German Alliance, 233 

U.S. at 426-27 (Lamar, J., dissenting), cable systems use “physical 

infrastructure”—“cable or optical fibers”—that require “public rights-of-

way and easements,” 512 U.S. at 627-28. This setup “gives the cable 

operator bottleneck, or gatekeeper, control over most (if not all) of the 

television programming that is channeled into the subscriber’s home.” Id. 

at 656. This means that “a cable operator, unlike speakers in other 

media,” can “silence the voice of competing speakers with a mere flick of 

the switch.” Id. at 656-57 (emphasis added). On precisely this ground, 

Turner distinguishes Miami Herald, notwithstanding the fact that a 

“daily newspaper” may “enjoy monopoly status in a given locale.” Id. at 

656. “A daily newspaper,” after all, “no matter how secure its local 

monopoly, does not possess the power to obstruct readers’ access to other 

competing publications.” Id. Just the same can be said of social media 

websites. Whatever the level of their market control—it’s not much, in 
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our view, as we have explained—they do not, when “assert[ing] exclusive 

control over [their] own … copy,” thereby “prevent other[s]” from 

“distribut[ing]” competing products “to willing recipients.” Id. 

Second, “cable personnel” generally “do not review any of the 

material provided by cable networks,” and “cable systems have no 

conscious control over program services provided by others.” Id. at 629 

(quoting Daniel Brenner, Cable Television and the Freedom of 

Expression, 1988 Duke L.J. 329, 339 (1988)). Cable operators are thus, 

“in essence,” simply “conduit[s] for the speech of others.” Id. They 

generally transmit speech “on a continuous and unedited basis to 

subscribers.” Id. This makes sense, given that most broadcast television 

content is comparatively sanitized and, certainly when compared to the 

worst online speech, uncontroversial. Turner concludes, therefore—again 

while distinguishing Miami Herald—that “no aspect of the must-carry 

provisions would cause a cable operator or cable programmer to conclude 

that ‘the safe course is to avoid controversy,’ and by so doing diminish the 

free flow of information and ideas.” Id. at 656 (quoting Miami Herald, 

418 U.S. at 257). This is the precise opposite of the situation with social 

media websites. The websites, to repeat, are not simply “conduits”; they 

are provided on a curated and edited basis, and they do sometimes take 

“the safe course” and “avoid controversy.” Witness, for instance, Twitter’s 
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decision to stop publishing political advertisements. See Wash. Post v. 

McManus, 944 F.3d 506, 517 n.4 (4th Cir. 2019). 

Third, and relatedly, Turner declares—again while distinguishing 

Miami Herald (and it could have added Hurley to boot)—that there was 

“little risk that cable viewers would assume that the broadcast stations 

carried on a cable system convey ideas or messages endorsed by the cable 

operator.” Id. at 655. This, again, because of the cable operators’ “long 

history of serving” merely “as a conduit for broadcast signals.” Id. The 

cable operators did not even contest this point; they did “not suggest” that 

“must-carry” would “force” them “to alter their own messages to respond 

to the broadcast programming they [we]re required to carry.” Id. As we’ve 

explained, the “long history” behind social media could not be more 

different. Naturally, given that history, social media services vigorously 

contend that they would have to “respond” to certain messages they 

might be required “to carry.” 

Fourth, the central issue in Turner was whether the must-carry 

provisions were content-neutral. “Broadcasters, which transmit over the 

airwaves, are favored,” Turner acknowledges, “while cable programmers, 

which do not, are disfavored.” Id. at 645. But this distinction, Turner 

concludes, did not make the must-carry provisions a content-based law 

subject to strict scrutiny. According to Turner, “Congress’ overriding 
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objective … was not to favor programming of a particular subject matter, 

viewpoint, or format, but rather to preserve access to free [broadcast] 

television programming.” Id. at 646. In other words, the law was purely 

about “economic incentive[s].” Id. The cable operators, for their part, did 

little to argue otherwise, raising only “speculati[ve]” “hypothes[es]” about 

“a content-based purpose” for the law. Id. at 652. Here, by contrast, HB20 

compels the carrying of speech based on its viewpoint. § 6; see Reed v. 

Town of Gilbert, 576 U.S. 155, 168-69 (2015) (viewpoint discrimination is 

simply “a more blatant and egregious form of content discrimination”). 

IV. The Burdens Imposed by HB20 Go Far Beyond Common 
Carriage 

Texas’s law effectively compels large social media services to deal 

with all users, however obnoxious their behavior. This is not what 

common carriage meant at common law. “An innkeeper or common 

carrier has always been allowed to exclude drunks, criminals and 

diseased persons[.]” Lombard v. Louisiana, 373 U.S. 267, 280 (1963) 

(Douglas, J., concurring) (citing Bruce Wyman, Public Service 

Corporations (1911), available at https://bit.ly/3xekNXI). “If [a] guest … 

misconducts himself so as to annoy other guests, he may for that cause 

be ejected from the inn.” Wyman, supra, § 630. “Telegraph companies 
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likewise need not accept obscene, blasphemous, profane or indecent 

messages.” Id. § 633. 

In short, common carriers enjoyed broad discretion to “restrain” and 

“prevent” “profaneness, indecency, [and] other breaches of decorum in 

speech or behavior.” Id. § 644. They were not even “bound to wait until 

some act of violence, profaneness or other misconduct had been 

committed” before expelling those whom they suspected to be “evil-

disposed persons.” Id. 

True, there were limits. A telegraph company that refused to carry 

an “equivocal message”—one whose offensiveness was debatable—did so 

“at its peril.” Id. § 632. Although a telephone service could “cut off” a 

“habitually profane” subscriber, it had to show some tolerance to someone 

who “desisted from objectionable language upon complaint being made to 

him.” Id. And regulators could (and in some areas still can) assess 

whether certain of a common carrier’s rules and prohibitions are “just 

and reasonable.” See, e.g., 47 U.S.C. §§ 201(b), 202(a). But in general, the 

“principle of nondiscrimination does not preclude distinctions based on 

reasonable business classifications.” Carlin, 827 F.2d at 1293. Thus, a 

telephone company could refuse to carry all price advertising in its yellow 

pages directory (a common carrier service) even though this was an 

“explicit content-based restriction.” Id. 
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Texas’s attempt (see AOB 26) simply to “label” HB20 a “common 

carrier scheme” has “no real First Amendment consequences.” ARB 36-

37 (quoting Denver Area Educ. Telecomms. Consortium v. FCC, 518 U.S. 

727, 825 (1996) (Thomas, J., concurring in the judgment in part and 

dissenting in part)). But although a common carrier’s First Amendment 

rights exist apart from its common-law powers over patrons’ behavior, it 

still bears noting that, under those common-law rules, HB20 cannot 

qualify as a proper common-carriage law. Above all, a valid common-

carriage regulation would not bar social media from setting reasonable 

rules governing “indecent messages” or “disorderly guests.” Wyman, 

supra, §§ 630, 633. 
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CONCLUSION 

The district court’s order granting a preliminary injunction should 

be affirmed. 
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The ABA Guide to Consumer Law Trade paperback

National Law Journal IP Express Contracting on the Internet

National Law Journal Court Nixes Fees for Fact Witnesses

Mealey’s Litigation Report New York’s Choice of Law Doctrine in Cove

ABA Journal Civil Disclosures: Skepticism runs rampant 

courts’ experiment with discovery reform h

mark

ABA Journal Copycats on the Superhighway

Speaking Engagements: 

http://www.abcny.org/pdf/report/Online%20Auction%20Sites%20Final%20Report.pdf
http://www.likelihoodofconfusion.com/?page_id=1571
http://www.likelihoodofconfusion.com/?page_id=1399
http://www.likelihoodofconfusion.com/?page_id=1573
http://www.jdsupra.com/post/documentViewer.aspx?fid=0ea4336e-4f48-4294-8456-5c50c0982711
http://www.jdsupra.com/post/documentViewer.aspx?fid=0ea4336e-4f48-4294-8456-5c50c0982711
http://www.amazon.com/American-Association-Legal-Guide-Business/dp/0812930150
http://www.abanet.org/publiced/practical/books/consumer/home.html
http://www.likelihoodofconfusion.com/?page_id=3238
https://store.legal.thomsonreuters.com/law-products/Jurisdictions/New-York/c/20075?page=2
http://www.likelihoodofconfusion.com/?page_id=1575
http://www.likelihoodofconfusion.com/?page_id=890
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Practical legal ethics in the modern

media environment
Ethics in the Media

One-Day Patent CLE Seminar New York’s New Social Media Guidelines

NYIPLA President’s Forum Online Platform Liability

Hot Topics in Intellectual Property Genericness Ab Initio and Trademark Regis

CIPLA Meeting
Disparaging, Immoral and Scandalous Trad

First Amendment

NYIPLA Annual Meeting Predictability and the Standard of Review i

PBI’s 11th Annual Intellectual Property

Institute
Keynote Speech – Trademark law developm

Panel Discussion about Trademarks as

Speech and Property
Trademarks as Speech and Property in a W

McCarthy Symposium on Trademark Law

and Its Challenges 2017
Trademark Disparagement and the First Am

Internet Law Symposium: Controversies &

Issues in Internet Law
Free Speech and the Internet: Balancing Pr

INTA Annual Meeting – Barcelona, Spain

What’s the Use? Exploring Recent Challeng

to Common Law Unfair Competition and T

Requirements in the U.S. and Canada

Fashion Law Seminar – FBA, New York

City

Litigating a Brand: The Dual Perspective of 

Outside Counsel

Los Angeles Copyright Society
Registering Offense: Disparaging Trademar

Amendment, and In Re Simon Shiao Tam

Intellectual Property Law Section Annual

Meeting

On the (Un)Constitutionality of Section 2(a)

Act

All-Ohio Annual Institute on Intellectual Section 2(a) of the Lanham Act: Trademark



http://ijethics.com/article-1-42-en.pdf
https://www.nyipla.org/assnfe/ev.asp?ID=1275
https://www.nyipla.org/assnfe/ev.asp?ID=1308
https://www.nyipla.org/assnfe/ev.asp?ID=1274
https://cipla.net/events/event/cipla-meeting-november-20-2019-disparaging-immoral-and-scandalous-trademarks-and-the-first-amendment/
https://www.nyipla.org/assnfe/ev.asp?ID=243
http://www.archerlaw.com/wp-content/uploads/2017/04/11th-IP-Law-Institute-brochure.pdf
https://law.rutgers.edu/events/federalist-society-and-ripla-panel-discussion-about-trademarks-speech-and-property
https://www.pathlms.com/inta/events/745/video_presentations/52953?wvideo=1mpibl55yv
https://www.likelihoodofconfusion.com/fashion-law-in-new-york-city-february-10-2017/
http://www.copr.org/past-events/
http://cincyip.org/wp-content/uploads/2016/07/AOAIOIP16-WEBpdf.pdf
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Property Unintended Consequences

Advanced Trademark Law Seminar

Mastering Section 2(a) of the Lanham Act: S

Overcoming Deceptiveness, False Suggest

and Disparaging Refusals

Webinar Deposing Rule 30(b)(6) Corporate Witnesse

MLRC Forum
“Hate Speech, Threats, and Terror: In the Ne

Site”

GIBSON DUNN
Federal Registration of Disparaging, Immor

Scandalous Trademarks

Trademark Talk: Hot Topics and Recent

Developments in Trademark Law
Trademark Year in Review: Notable Decisio

Green Paper Roundtable Statutory Damages in Copyright

CIPLA March Meeting
The SLANTS Appeal and Examining Attorne

Research

Annual Federal Circuit Symposium Addressing the Ef�cacy of Section 2(a) of th

AIPLA Annual Meeting Trademarks, Goodwill and Free Speech

Annual Meeting Righthaven and Mass Copyright Infringem

Table Talk (Facilitator) Policing Trademarks on the Internet and th

Annual Spring Meeting Keying Up Keywords: The Role of IP in Keyw

Advanced Trademark Law A Focus on Initial Interest Confusion, Post-S

and Related Strategies

Legal Aspects of Blogging Legal Aspects of Blogging

Halacha Conference of Agudath Israel Jewish law issues in legal practice

Advanced Internet Strategies for the New



http://cincyip.org/wp-content/uploads/2016/07/AOAIOIP16-WEBpdf.pdf
https://www.minncle.org/materials/seminars/106316-SF.htm
http://media.straffordpub.com/products/deposing-rule-30-b-6-corporate-witnesses-2015-12-08/presentation.pdf
http://www.medialaw.org/events/248-mlrc-annual-dinner-2014
https://www.gibsondunn.com/supreme-court-holds-that-a-federal-ban-on-immoral-or-scandalous-trademarks-violates-the-first-amendment/
https://services.nycbar.org/iMIS/Events/Event_Display.aspx?EventKey=INS052014&WebsiteKey=f71e12f3-524e-4f8c-a5f7-0d16ce7b3314
https://www.uspto.gov/ip-policy/copyright-policy/white-paper-remixes-first-sale-and-statutory-damages
http://www.cipla.info/Default.aspx?pageId=1081017&eventId=861915&EventViewMode=EventDetails
https://www.wcl.american.edu/secle/founders/2014/20140411.cfm
http://www.likelihoodofconfusion.com/massive-attack-analyzing-mass-copyright-infringement-campaign/
http://www.inta.org/index.php?option=com_intaevents&task=eventdetails&id=1649&catid=2&parentid=0&Itemid=136&getcontent=2
https://www.slideshare.net/RonColeman/a-focus-on-initial-interest-confusion-postsale-confusion-and-related-strategies
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Advanced Internet Strategies for the New

Jersey Legal Professional
Legal research on the Internet for non-lawy

Seminar on Advanced Trademark Law

(ABCNY)
Advanced trademark law

Table Talk (Facilitator) Issues in Trademark Dilution

Electronic Data Management and

Discovery I ssues: Where is the Tipping

Point? (Del. Bar Assoc.)

Electronic discovery

Annual Business Law Institute (NJSBA) Managing Risks and Costs of Acquiring IT S

Faith Under Democracy (Fed. Soc.) Constitutional law – First Amendment

Branding Strategies and Issues IP issues in branding

Attacking Counterfeiting in the 21st

Century (NYIPA)
Trademark counterfeiting

Annual Meeting (IACC) Legislation / lobbying report to members

2001 Wireless Conference (Conf. Bd.)
Protecting Intellectual Property Rights Wh

Ubiquitous

Trademarks in Cyberspace (INTA) Trademark rights vs. free speech

Awards:

WTR 1000, “World’s Leading Trademark Professionals” World Trademark Review

2019

Top Attorney – Internet Law SJ Magazine 2018

Global Intellectual Property Leader World IP Review 2018

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers

2020

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2019

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2018



https://www.law.cornell.edu/wex/first_amendment#:~:text=The%20First%20Amendment%20of%20the,of%20expression%20from%20government%20interference.&text=It%20was%20adopted%20into%20the,protection%20afforded%20to%20these%20rights.
https://www.lexology.com/library/detail.aspx?g=91167ef8-56e2-4979-9fe6-849123eaede5
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WTR 1000, “World’s Leading Trademark Professionals” World Trademark Review

2018

Mark T. Banner Award for Impact on IP Law American Bar Association,

Intellectual Property Section 2018

Global Intellectual Property Leader World IP Review 2017

WTR 1000, “World’s Leading Trademark Professionals” World Trademark Review

2017

Top Attorney – Internet Law South Jersey Magazine 2017

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2017

Distinguished Leaders Award New Jersey Law Journal 2017

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2016

Top Attorney – Internet Law South Jersey Magazine 2016

The World’s Leading Trademark Professionals (WTR 1000) World Trademark

Review 2016

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2015

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2014

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2013

Super Lawyer – Intellectual Property Litigation, New York City Super Lawyers 2012

Who’s Who in America Marquis Who’s Who 2006

Rated “AV’ Martindale-Hubbell 1999

Who’s Who in American Law Marquis Who’s Who 1998

Videos
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Our Other Team Members

We strive to understand our clients’ goals, to work cooperatively to achieve those goals,

and to do so in a way that makes sense economically for our clients, making us a

trusted law �rm in California. Contact us today and learn more about our practices and

track record. 

Attorney Advertising

PRACTICE AREAS

First Amendment Attorneys

Civil Rights

Internet Privacy Law

Intellectual Property Litigation

Copyright Attorney 

Labor and Employment

Whistleblower Law

Business Law

Commercial Litigation

Election and Campaign Law



https://2fxq9y25b9ub11b2g545smj0-wpengine.netdna-ssl.com/wp-content/uploads/2018/12/header-logo.png
https://www.dhillonlaw.com/first-amendment-attorney/
https://www.dhillonlaw.com/law-practice-areas/civil-rights-attorney/
https://www.dhillonlaw.com/law-practice-areas/privacy-attorney/
https://www.dhillonlaw.com/law-practice-areas/copyright-attorney/
https://www.dhillonlaw.com/law-practice-areas/copyright-attorney/
https://www.dhillonlaw.com/law-practice-areas/employment-lawyer-discrimination-and-termination/
https://www.dhillonlaw.com/law-practice-areas/whistleblower-attorneys-ca/
https://www.dhillonlaw.com/business-co-founder-dispute-lawyer/
https://www.dhillonlaw.com/law-practice-areas/corporate-and-commercial-litigation-law-firm/
https://www.dhillonlaw.com/law-practice-areas/california-election-law/
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CONNECT WITH US

177 Post Street

Suite 700

San Francisco, CA 94108

We also have Of�ces in: New Jersey and New York

415.433.1700
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